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(a) 3r4tea or?r ienitRaia ] AHM-EXCUS-00 l-APP-16/2024-25
Order-In -Appeal and date and 29.04.2024
aRa f@5u+7It/ $87 rria ta, erg (er4let)(<f) Passed By Shri Gyan Chand Jain, Commissioner (Appeals)

('cf) "GIRT cBB q?i~/ 03.05.2024Date of Issue
Arising out of Order-In-Original No. 408/DC/Sandeep/Div-6 /Abad-

(e) South/PMT/2022-23 dated 17.03.2023 passed by The Deputy Commissioner
(Tech.), CGST, Ahmedabad South.

-3i c\1 a cb af cITT -;:in:r Jflx LIBT 1 M/s. Sandeep Paul,

(a) Name and Address of the
G-718, Sabri Appartment, Opp. Nirman High
School, Nehru Park, Vastrapur,

Appellant Ahmedabad-380015

#l? arf <af-s?gr a sriatsr rgr4 mar ? atas star a #fa zrnRrfaR aarg ·rg "fl'l!il+f

srf@ant Rt aft srargrherwr aaa rgramar&, surfhsrr a faa zt amnar?1

Any person aggrieved by this Order-in-Appeal may file an appeal or revision
application, as the one may be against such order, to the appropriate authority in the
following way.

Revision application to Government of India:

(1) a4hrsqraa gca f@2Ru, 1994 Rt arr sra Rtarumarqt err #t
sq-nr a rr we@a siairirw saa rfl aRaa, rdwar, fa it, ztwa fear,
4tf if#a, sfla tr ma, ia mf, £ f«: 11000 1 9il' cl?t-~~ :-

A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944
in respect of the following case, governed by first proviso to sub-section (1) of Section-
35 ibid: -

In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course
of processing of the goods in a warehouse or in storage whether in a factory or in a
warehouse.

(ea) srharz fru tzar t fauffaar atmt«af4fr
3area gaaRazemaRtaharzfft tgzrtar i Raffa
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In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods which are
exported to any country or territory outside India.

In case of goods exported outside India export to Nepal or Bhutan, without

payment of duty.

(q) <if@a sq1aa ft 3gr gas hma a fg sit z4et #fezmar t?z staarr it <se
arr tu4 far # gar@4 gn, fta rtRa atara arafa sf@fa (i 2) 1998

mu 109 arr fga fang ·rg gt
Credit of any duty allowed to be utilized towards payment of excise duty on final

products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed under
Sec.109 of the Finance (No.2) Act, 1998.

(2) a4tr sgraa grc4 (arfta ) Ra4rad, 2001 h fr 9 a zifa faff ya tierz-8 at
fail , fa a2sr a 4Ra an2r #fa flaia cITrfa flap-gr g sfta sat ft at-at
qfii h arr 5fa ska fr sr lfe sh arr arar < mr ge gff a ziaifa arr 35-< ii
f.:rmftct- fr a rar #a h arr tr-6 ran Rt 4fa sf 2tft arfeq

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date
on which the order sought to be appealed against is communicated and shall be
accompanied by two copies each of the OIO and Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as
prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.

(3) Rfasaa 3near ah arr szt iararr u4 «ara +?r znr3agts? 200/- fl 4ra ft
srg st szi iauam q4ara snr gtt 1000/- fr fl rat ftsqt

The revision application shall be accompanied by a fee of Rs.200 /- where the
amount involved is Rupees One Lac or less and Rs.1,000/- where the amount involved
is more than Rupees One Lac.

flr grm, 4ta sqiaa gt=a vi ear# z4)Rlr narf?laura 4RaRt:
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) 4tr sqr« gszf2Ra, 1944 Rt uT 35-4l/35-< h siasfa:
Under Section 35B / 35E of CEA, 1944 an appeal lies to :-

(2) sffa qR aarg gar eh rarar Rt sfta, sh hmr ? tr g[ca, a#arr
qra gr4 vi ara zf)la +rnf2raw (fez) ft up@Ir 2#tr ff0mar, zrarara 2d tar,

agmtt sra, rat, f1FI, &1Talala-3800041

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2ndfloor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad:
380004. In case of appeals other than as mentioned above para.

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-
3 as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of
Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty/ penalty/ demand/
refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of
crossed bank draft in favour of Asstt. Registar of a branch of any nominate public
sector bank of the place where the bench of any nominate publi ectr-h a of the
place where the bench of the Tribunal is situated.
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(3) zfz i a& gr?gii mr mar#gr gtr ? a r@m ?tarf tr ar @Tarr srja
±rfasrRe <r as a gta gg sf f far €l #rf aa hf raff afa
-ntanrf@rawrt v4 zfta qr#tralRt v4 3rearPkt star ?

In case of the order covers a number of order-in-Original, fee for each O.I.O.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As the case may
be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100 /- for each.

(4) rraq gr«a sf@fa 1970 zn ttf@er Rt sr4qfr -1 a# siaf ffRa fag gar s
ala r pc?gr zrnf@fa [6fta qf@arr a srri r@ta ft 1:;9i" "SJTTrCR ~ 6. 50 -#{- 91"f rlj 141 (,J lj
green fez car@tar arfgq

One copy of application or O.I.O. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-I item of the court fee Act, 1975 as amended.

(5) z sit iif@eataR fiata atfit Rti sf staaffr far star z RtRa
gen, htstar atesgataz4ta =anrnt@aw (raff@fen) f7a, 1982 fafea 2
Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) frr gca, ?air sqraa greengat sf@fl +tfeaw (fez) v# ufa aft hr
R a&it (Demand) vi is (Penalty) 91T 10% 1rf \lfflT 'cfi0TT 3ff.-lm t1 Ql(,Jifcfi,~ 1rf \lJ1TT

10~~ti (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994)

#{tr 3qr green sit tar4 eh siafa, gnf@a@trnrRt ffl (Duty Demanded) I

(1) eis (section) 1 1DagfafRaaf;
(2) fr+adz fez ftfr;
(3) take hfe frailf 6 hazaerf

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited, provided
that the pre-deposit amount shall not exceed Rs.10 Crores. It may be noted that the
pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C
(2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance
Act, 1994).

Under Central Excise and Service Tax, "Duty demanded" shall include:

(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

(6) (i) <a srgr a 4ft 4ta 1f@rawr hqr szf gees rvrar green r awe fa 6t1Rct Wm lTT1T fcr;-Q: ~
grca 10% garr sit szt ?#aa aus f 611Rct ?ra aw#10%mat Rst st "flcncTT ti

In view of above, an appeal against this order shall lie before the Tribunal on
payment of 10% of the duty demanded where duty or duty and penalty are in dispute,
or penalty, where penalty alone is in dispute."
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F.No. GAPPL/COM/STP/4291/2023-Appeal

3q]Ras?/ ORDER-IN-APPEAL

The present appeal has been filed by M/s. Sandeep Paul, G

718, Sabri Apaartment, Nehru Park Vastrpur, Ahmedabad-380015

(hereinafter referred to as "the appellant") against Order-in-Original

No. 408/DC/Sandeep/Div-6/Abad South/PMT/2022-23 dated

17.03.2023 (hereinafter referred to as "the impugned order") passed
by the Assistant Commissioner, Central GST, Division VI,

Ahmedabad South (hereinafter referred to as "the adjudicating
authority").

2. Briefly stated, the facts of the case are that the appellant, a

service tax assessee and holding Service Tax Registration No.

APHPP8430KSD00 1 declared different values in their Service Tax

Return (ST-3) and Income Tax Return (ITR/ Form 26AS) for the

Financial Year 2015-16. Despite being asked to provide

explanations and supporting documents, they failed to do so.

Consequently, the service tax liability for 2015-16 was calculated

based on the values from the Income Tax Department.

2.1 Subsequently, the appellant were issued Show Cause Notice

bearing F.No. V/WS06/O&A/SCN-512/2020-21 dated 26.12.2020

demanding Service Tax amounting to Rs. 18574/- for the period

Financial Year 2015-16, under proviso to Sub-Section ( 1) of Section

73 of the Finance Act, 1994. The SCN also proposed recovery of

interest under Section 75 of the Finance Act, 1994; and imposition

of penalties under Section 77(1), 77(2) and 78 of the Finance Act,
1994.

2.2 The Show Cause Notice was adjudicated, ex-parte, vide the

impugned order by the adjudicating authority wherein the demand

of Service Tax amounting to Rs. 18,574/-was confirmed under

proviso to Sub-Section (1) of Section 73 of the Finance Act, 1994

along with Interest under Section 75 of the Finance Act, 1994 for

the period from Financial Years 2015-16. Further (i) Penalty of Rs.
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F.No. GAPPL/COM/STP/4291/2023-Appeal

18,574/- was imposed on the appellant under Section 78 of the

Finance Act, 1994; (ii) Penalty of Rs. 10,000/- was imposed on the

appellant under Section 77(1)(c) of the Finance Act, 1994, (iii)

Penalty of Rs. 10,000/- was imposed on the appellant under Section

77(2) of the Finance Act, 1994 for failure to follow service tax
prov1s1ons.

3. Being aggrieved with the impugned order passed by the

adjudicating authority, the appellant have preferred the present
appeal on the following grounds:

>» That the appellant are doing business of Architect Services &

Education Services. We are filing regular Form No. ST-3 and
no discrepancy in filing the return.

► The facts relevant to various grounds of appeal set out in the

Memorandum Appended herewith are as under

► The appeal above named craves liberty to move this Appeals

u/ s 35 of the Act, against the learned Deputy Commissioner,

CGST, Ahmedabad South (Technical) dated 17-03-2023 for the

Financial Year 2015 to 31-03-2016 and further imposed

Penalty Rs. 10,000/- u/s 77(2) of the Finance Act, 1994 &

Rs.18,000/- u/s 78 Finance Act, 1994.

► The learned Deputy Commissioner CGST, Ahmedabad South

(Technical) has erred in law and on facts while making

aforesaid disallowable merely on presumption, surmises and

conjecture: in absence of any material evidence being brought

on record in support of addition of Rs.1,23,827/- as services.

Only on assumption that it is taxable services.

► The learned Deputy Commissioner CGST, Ahmedabad South

(Technical) Division has erred in law and on facts that Income
Tax Form 26AS 1s considered Income but Deputy

i ran
cera, 'z

7
~\
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F.No. GAPPL/COM/STP/4291/2023-Appeal

Commissioner has wrongly quoted income while comparing the

figures.

► The learned Deputy Commissioner CGST, Ahmedabad South

(Technical) Division has erred in law and on facts that letter

dated 18/01/2021 & 19/01/2023 was not considered or not

objected till 17/03/2023 and suddenly finalized the matter

without giving opportunity to explain and submission of

documents which was relevant to the facts of the case.

► The appellant have submitted copy of Profit & Loss Account,

Form 26AS, Calculation Sheet, Letter of CEPT University and

Letter of Anant National University which was Exempted

Income u/s 66D of the Act.

4. The appellant were given opportunities for Personal Hearing on

12.02.2024. Shri Dineshkumar A. Rathi, Advocate appeared for

Personal hearing on behalf of the appellant. He stated that the client

is educational institution; hence the service tax is not liable to be

paid. The appellant were given other opportunities for Personal

Hearing on 22.03.2024. Shri Dineshkumar A. Rathi, Advocate

appeared for Personal hearing on behalf of the appellant. He

requested for two days time to submit ITR for the subject year and

the previous year and ST-3 returns for the subject year (2015-16).

4.1 The appellant have forwarded copy of following documents (1)

ST-3 return (April to September 2015 and October to March 2016)

(2) Income Tax Return for the F.Y. 2015-16 and 2014-15.

5. I have carefully gone through the facts of the case, grounds of

appeal, submissions made in the Appeal Memorandum and

documents available on record. The 1ssue to be decided in the

present appeal is whether the impugned order passed by the

adjudicating authority, confirming the demand of service tax against
the appellant along with interest and penalt ·arr s and
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F.No. GAPPL/COM/STP/4291/2023-Appeal

circumstance of the case, is legal and proper or otherwise. The

demand pertains to the period Financial Year 2015-16.

6. Upon thorough examination of the provided documents and

the appellant's submissions, it is evident that there exists a

discrepancy between the values declared in the Service Tax Return

(ST-3) and the Income Tax Return (ITR/ Form 26AS) for the
Financial Year 2015-16. The details are as under:

F.Y. Gross value as Value as per Service tax
per ST-3 ITR/26AS payable

2015-16 8,97,589/ 10,21,416/ 18,574/-

7. On analyzing the facts presented and the relevant documents

submitted by the appellant which include copy of Profit & Loss

Account, Form 26AS, Computation Sheet, copy of Income Tax

Returns for the impugned period and previous financial year i.e.

2014-15 and ST-3 Returns and letters from CEPT University and

Arrant National University, it is clarified that the appellant are

providing architect and education service. The appellant was

appointed as visiting faculty for Cept University and Arrant National

University. The appellant claimed that they are exempted from

service tax under entry no. (1) of Negative list of service as per

Section 66D of the Finance Act, 1994. The excerpt of the entry no. (1)

of Section 66D of the Finance Act, 1994 is reproduce as under:

services by way of-

(i) pre-school education and education up to higher secondary school
or equivalent;

(ii) education as a part of a curriculum for obtaining a qualification
recognised by any lawfor the time being inforce;

(iii) education as apart of an approved vocational educational course

7.1 However, it is important to mention that the clause (1) was

omitted from Section 66D of the Finance Act, 1994 by Finance Bill,

2016 and incorporated in Notification No. ated

s
74
±.."\;'
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7

f



F.No. GAPPL/COM/STP/4291/2023-Appeal

20.06.2012 (w.e.f. 01st July 2012). For reference the excerpt of entry

no. 9 under the Notification No. 25/2012-ST as amended is

reproduced as under:

9. Services provided to or by an educational institution in respect of
education exempted from service tax, by way 0f,

(a) auxiliary educational services; or
(b) renting of immovable property;

7.2 The above provision under entry no. 9 of the Notification No.

25/2012-ST dated 20.06.2012 as amended defines the services

exempted from service tax in relation to education. It covers

auxiliary education services and renting of immovable property
service.

"Auxiliary educational services" means any servces relating to
imparting any skill, knowledge, education or development of course
content or any other knowledge enhancement activity, whether for
the students or the faculty, or any other services which educational
institutions ordinarily carry out themselves but may obtain as

outsourced services from any other person, including services
relating to: admission to such institution, conduct of examination,
catering for the students under any midday meals scheme
sponsored by Government or transportation of students, faculty or
staff of such institution;

7 .3 Reading the above definition, I am of the opinion that Auxiliary

educational services refer to services that support the main

educational activities provided by an educational institution. These

include services such as transportation and catering among others.

However, it is important to note that the aforesaid entry no. 9 of the

Notification No. 25/2012-ST dated 20.06.2012 has been substituted

vide the Notification No. 06/2014-ST dated 11.07.2014 and the
entry no. 9 reads as under:

"9. Services provided,

8



F.No. GAPPL/COM/STP/4291 /2023-Appeal

(a) by an educational institution to its students, faculty and staff;

(b) to an educational institution, by way of

(i) transportation of students, faculty and staff,·

(ii) catering, including any mid-day meals scheme sponsored by the
Government;

(iii) security or cleaning or house-keeping services performed in such
educational institution; (iv) services relating to admission to, or
conduct of examination by, such institution;";

8. After careful consideration of the submissions made by the

appellant and upon perusal of the relevant provisions of law and

supporting documents, it is observed that the appellant's services to

CEPT University and Anant National University does not fall within

the ambit of exempted services provided to educational institutions

as per the Notification No. 06/2014-ST dated 11.07.2014. Hence the

appellant is held liable to pay service tax along with interest and
penalty.

9. Moreover, while going through 26AS for the F.Y. 2015-16, I

find that the appellant has received the amount of Rs. 3,33,816/

from Arya,Architects under Sectin 194(c) (payment to contractor)
,,~ .·~·> .·.· .•- --. -.

and 194 .,.(6f _(p~yµrent from professional service) of Income Tax Act,
· p·3 •:' ! is .

1961.' This. amount does not fall in negative list. Hence the'. z» .g·" ;

appell~t-~is ·held )iable to pay service tax along with interest and
~ .>

penalty.-

10. In view of the above discussion, the order is upheld.

11. fl aaftra ft n? aft a Rqzu 5ql a0a fan sar? [
The appeal filed by the appellant stands disposed of in above

terms.
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F.No. GAPPL/COM/STP/4291/2023-Appeal

sted:

)

(fl«ca)
#la sf gal,zarata
By RPAD [ SPEED POST

To,
M/s. Sandeep Paul, G-718,
Sabri Apaartment,
Nehru Park Vastrpur,
Ahmedabad-380015

Copy to :
1) The Principal Chief Commissioner, Central GST, Ahmedabad Zone
2) The Principal Commissioner, CGST, Ahmedabad South

3) The Deputy/Assistant Commissioner, CGST, Division VI, Ahmedabad
South

4) The Supdt.(Systems) Appeals Ahmedabad, with a request to upload on
Website,

_,/ Guard File
6) PA file
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