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Date of Issue

Arising out of  Order-In-Original No. 408 /DC/Sandeep/Div-6/A’bad-

(¥) | South/PMT/2022-23 dated 17.03.2023 passed by The Deputy Commissioner

(Tech.), CGST, Ahmedabad South.

i ¢ A M/s. Sandeep Paul,
PrM i G-718, Sabri Appartment, Opp. Nlrman High
(¥) | Name and Address of the

Avpell School, Nehru Park, Vastrapur,
ppeliant Ahmedabad-380015

TS ARE T TIA-SALT T STHATT AT FIAT § AT 98 T 30« & whw genRafy §= same 1o gem
ATEEILT T STdier STaraT qACETor STaew YEd Y 9ohaT &, ST (% Q¥ ¥ & f9%s gl ¥t gl

Any person aggrieved by this Order-in-Appeal may file an appeal or revision
application, as the one may be against such order, to the appropriate authority in the
following way.

T TR T AT SAGT:-

Revision application to Government of India:

(1) T IETEA o ATy, 1994 6T ey sraa $9 FqTY T ATAAT & 918 5 Yaren & i
Y- & TH TCrqeh o Savia GOEI0 e fehie ai=e, qRa qR, &« #aed, e @9,
HYefy wforer, st €9 wem, d@9e 9, 7% Restl; 110001 &1 it ST =1y :-

A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4t Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944
in respect of the following case, governed by first proviso to sub-section (1) of Section-
35 ibid : -

(F) AR wT T F Arer & o G g @ & Rl e 9t s wrean | At R
WUSHTT & qaY WIS & AT & S gU A &, a7 Fey AU a7 wve # =18 =g et @ §
7 Foreft WS § 1 wTer <hl feha 3 ST g% &l

In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course
of processing of the goods in a warehouse or in storage whether in a factory or in a
warehouse.

(@) W % arex feet g o vee § iR Aver o) A are % @i §

SeaTE Qe 3 e 3 ATHe & ST Wika ¥ amge Rl g A v # Rt g




In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods which are
exported to any country or territory outside India.

@) uﬁwmwmﬁmw%m(ﬁwmwﬁ)ﬁaﬁﬁmww@

In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty. '

(=) el Scred i ST W%W%Wﬁ@%ﬁ?ﬁﬂﬁﬁ%ﬁ?@ﬂﬁ?ﬁﬁm
T T AT % AT S, srfier 3 g w47 99 X AT are ¥ A afgEaw (7 2) 1998
T 109 grer g fhg T gl

Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed under
Sec.109 of the Finance (No.2) Act, 1998.

(2) W Sedred e (T e, 2001 ¥ T 9 ¥ et (AT TU dEdT 3-8 H Ay
BIEIES YRR arder 3 T amder IR RAts & AT AR ¥ faRger-enier T ordie aneer & QT
SR 3 A ST SIS RRAT ST STRU 99 v @rar T e oftd ¥ ofawd grer 35-%
Frerifa 6F 3 AT F gad % qre SeK-6 AT A oA greAv =1yl

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date
on which the order sought to be appealed against is communicated and shall be
accompanied by two copies each of the OIO and Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as
prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.

(3) Ao sT3e & wTor STEt SorT T TF T T IT IEY FH T w9 200/ - B AT
STTT 3% STe} Hererd U T & SATeT 81 47 1000 /- T W ST v S

The revision application shall be accompanied by a fee of Rs.200/- where the
amount involved is Rupees One Lac or less and Rs.1,000/- where the amount involved
is more than Rupees One Lac.

AT g, T SeATa o T Qe HE AT _ATATIEHTor & i A
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) =T Scure OosF afdfaaw, 1944 &7 g1 35-d1/35-5 o faiia-
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

N O

(2) SRR aRegE ¥ qaTy g F e Bt s, el oA § €T 4, Eap)
IR Td Jare adies =i (Reee) &t qiem gefta RS, sgremEm # 2nd HTAT,
TEATET Wad, AT, FEATN, AgHeEE-3800041

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2ndfloor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad:
380004. In case of appeals other than as mentioned above para.

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-
3 as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of
Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand /
refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of
crossed bank draft in favour of Asstt. Registar of a branch of any nominate public

place where the bench of the Tribunal is situated.
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(8)  TfC 5 Mo F %S T LT T AHTAL BT § T Tcw 4T 3laer o forg By v e swder
& q 6T A7 =AY 39 a2 F g7 g¢ off &5 forar wdl & & w=w ¥ g gaRefy afihy
~TATTERT HT U ST AT Fes 1T TXHIX bl Teh et [T et & |

In case of the order covers a number of order-in-Original, fee for each O.I.O.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As the case may
be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) TS Qe AfeEE 1970 FAT AEiET f SyET -1 % st uffa B sqer sw
AT AT Fereaer iRy Aviam qidesrd ¥ ansyr § § wiw A uw IR ® 6.50 4 % =
g[eeh f&ehe &I gAT TR |

One copy of application or O.1.O. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-I item of the court fee Act, 1975 as amended.

(5) & ST welfer Al v Ffwror ey arer et ¥ e it earr awrenfSar T StTar & S
o, Preld IeTET Lo T JaTas Tdieia i (wriare) Faw, 1982 ¥ Aty &)

Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6)  ETHT &, Fi IATET o T AT ey =raride (Reee) T wiy srefient & amwer
 FdeHiT (Demand) T € (Penalty) F7 10% T ST ST Afward §1 gretifeh, sifdemas 9F s
10 TS TIT gl (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994)

FrElT ITE gew SR TITH F fata, ITTer GIT shdexr Y AT (Duty Demanded) |
(1) €S (Section) 11D % dga Matf Tl
(2) Tor@T Torq Tvde e it i,
(3) ¥de wise vl % Faw 6 % aga 37 Tion

Ag A STAT * AR erdier # Iger O ST o e 3¢ erdfier arferer e 3 forg g o e Rear
T g .

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited, provided
that the pre-deposit amount shall not exceed Rs.10 Crores. It may be noted that the
pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C
(2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance
Act, 1994).

Under Central Excise and Service Tax, “Duty demanded” shall include:

(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

(6) (i) T 3maer 3 I arcfler TTeren<or 3 qwer gl e TUAT (o 9T §v€ fAarieq gr ar /i &g g
9% F 10% ST U f% STgt heer gue [Harfed &7 a ave o 10% ST U< & 7 g6 &)
In view of above, an appeal against this order shall lie before the Tribunal on

payment of 10% of the duty demanded where duty or duty and penalty are in dlspute
or penalty, where penalty alone is in dispute.”
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F.No. GAPPL/COM/STP/4291/2023-Appeal

T ST ORDER-IN-APPEAL

The present appeal has been filed by M/s. Sandeep Paul, G-
718, Sabri Apaartment, Nehru Park Vastrpur, Ahmedabad-380015
(hereinafter referred to as “the appellant”) against Order-in-Original
No. 408/DC/Sandeep/Div-6/Abad South/PMT/2022-23 dated
17.03.2023 (hereinafter referred to as “the impugned order”) passed
by the Assistant Commissioner, Central GST, Division VI,
Ahmedabad South (hereinafter referred to as “the adjudicating
authority”).

2.  Briefly stated, the facts of the case are that the appellant, a
service tax assessee and holding Service Tax Registration No.
APHPP8430KSDO0OO01 declared different values in their Service Tax
Return (ST-3) and Income Tax Return (ITR/ Form 26AS) for the
Financial Year 2015-16. Despite being asked to provide
explanations and supporting documents, they failed to do so.
Consequently, the service tax liability for 2015-16 was calculated

based on the values from the Income Tax Department.

2.1 Subsequently, the appellant were issued Show Cause Notice
bearing F.No. V/WS06/0&A/SCN-512/2020-21 dated 26.12.2020
demanding Service Tax amounting to Rs. 18574/- for the period
Financial Year 2015-16, under proviso to Sub-Section (1) of Section
73 of the Finance Act, 1994. The SCN also proposed recovery of
interest under Section 75 of the Finance Act, 1994; and imposition

of penalties under Section 77(1), 77(2) and 78 of the Finance Act,
1994,

2.2 The Show Cause Notice was adjudicated, ex-parte, vide the
impugned order by the adjudicating authority wherein the demand
of Service Tax amounting to Rs. 18,574 /-was confirmed under
proviso to Sub-Section (1) of Section 73 of the Finance Act, 1994
along with Interest under Section 75 of the Finance Act, 1994 for
the period from Financial Years 2015-16. Further (i) Penalty of Rs.
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F.No. GAPPL/COM/STP/4291/2023-Appeal

18,574/- was imposed on the appellant under Section 78 of the
Finance Act, 1994; (ii) Penalty of Rs. 10,000 /- was imposed on the
appellant under Section 77(1)(c) of the Finance Act, 1994, (iii)
Penalty of Rs. 10,000/~ was imposed on the appellant under Section
77(2) of the Finance Act, 1994 for failure to follow service tax

provisions.

3. Being aggrieved with the impugned order passed by the
adjudicating authority, the appellant have preferred the present

appeal on the following grounds:

> That the appellant are doing business of Architect Services &
Education Services. We are filing regular Form No. ST-3 and

no discrepancy in filing the return.

> The facts relevant to various grounds of appeal set out in the

Memorandum Appended herewith are as under

> The appeal above named craves liberty to move this Appeals
u/s 35 of the Act, against the learned Deputy Commissioner,
CGST, Ahmedabad South (Technical) dated 17-03-2023 for the
Financial Year 2015 to 31-03-2016 and further imposed
Penalty Rs. 10,000/- u/s 77(2) of the Finance Act, 1994 &
Rs.18,000/- u/s 78 Finance Act, 1994,

> The learned Deputy Commissioner CGST, Ahmedabad South
(Technical) has erred in law and on facts while making
aforesaid disallowable merely on presumption, surmises and
conjecture: in absence of any material evidence being brought
on record in support of addition of Rs.1,23,827/- as services.

Only on assumption that it is taxable services.

» The learned Deputy Commissioner CGST, Ahmedabad South

(Technical) Division has erred in law and on facts that Income

Tax Form 26AS is considered Income but Deputy
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F.No. GAPPL/COM/STP/4291/2023-Appeal

Commissioner has wrongly quoted income while comparing the

figures.

> The learned Deputy Commissioner CGST, Ahmedabad South
(Technical) Division has erred in law and on facts that letter
dated 18/01/2021 & 19/01/2023 was not considered or not
objected till 17/03/2023 and suddenly finalized the matter
without giving opportunity to explain and submission of

documents which was relevant to the facts of the case.

> The appellant have submitted copy of Profit & Loss Account,
Form 26AS, Calculation Sheet, Letter of CEPT University and
Letter of Anant National University which was Exempted
Income u/s 66D of the Act.

4. The appellant were given opportunities for Personal Hearing on
12.02.2024. Shri Dineshkumar A. Rathi, Advocate appeared for
Personal hearing on behalf of the appellant. He stated that the client
is educational institution; hence the service tax is not liable to be
paid. The appellant were given other opportunities for Personal
Hearing on 22.03.2024. Shri Dineshkumar A. Rathi, Advocate
appeared for Personal hearing on behalf of the appellant. He
requested for two days time to submit ITR for the subject year and

the previous year and ST-3 returns for the subject year (2015-16).

4.1 The appellant have forwarded copy of following documents (1)
ST-3 return (April to September 2015 and October to March 20 16)
(2) Income Tax Return for the F.Y. 2015-16 and 2014-15.

S. I have carefully gone through the facts of the case, grounds of
appeal, submissions made in the Appeal Memorandum and
documents available on record. The issue to be decided in the
present appeal is whether the impugned order passed by the
adjudicating authority, confirming the demand of service tax against

the appellant along with interest and penalty, a7




F.No. GAPPL/COM/STP/4291/2023-Appeal

circumstance of the case, is legal and proper or otherwise. The

demand pertains to the period Financial Year 2015-16.

6. Upon thorough examination of the provided documents and
the appellant's submissions, it is evident that there exists a
discrepancy between the values declared in the Service Tax Return
(ST-3) and the Income Tax Return (ITR/ Form 26AS) for the

Financial Year 2015-16. The details are as under:

F.Y. Gross value as|Value as per | Service tax
per ST-3 ITR/26AS payable
2015-16 8,97,589/- 10,21,416/- 18,574/-

7. On analyzing the facts presented and the relevant documents
submitted by the appellant which include copy of Profit & Loss
Account, Form 26AS, Computation Sheet, copy of Income Tax
Returns for the impugned period and previous financial year i.e.
2014-15 and ST-3 Returns and letters from CEPT University and
Anant National University, it is clarified that the appellant are
providing architect and education service. The appellant was
appointed as visiting faculty for Cept University and Anant National
University. The appellant claimed that they are exempted from
service tax under entry no. (I) of Negative list of service as per
Section 66D of the Finance Act, 1994. The excerpt of the entry no. (1)

of Section 66D of the Finance Act, 1994 is reproduce as under:

services by way of—

(1) pre-school education and education up to higher secondary school
or equivalent;

(ii) education as a part of a curriculum for obtaining a qualification
recognised by any law for the time being in force;

(iti) education as a part of an approved vocational educational course

7.1 However, it is important to mention that the clause (1) was

omitted from Section 66D of the Finance Act, 1994 by Finance Bill,
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F.No. GAPPL/COM/STP/4291/2023-Appeal

20.06.2012 (w.e.f. O1st July 2012). For reference the excerpt of entry
no. 9 under the Notification No. 25/2012-ST as amended is

reproduced as under:

9. Services provided to or by an educational institution in respect of

education exempted from service tax, by way of,-

(a) auxiliary educational services; or

(b) renting of immovable property;

7.2 The above provision under entry no. 9 of the Notification No.
25/2012-ST dated 20.06.2012 as amended defines the services
exempted from service tax in relation to education. It covers
auxiliary education services and renting of immovable property

service.

“Auxiliary educational services” means any services relating to
imparting any skill, knowledge, education or development of course
content or any other knowledge enhancement activity, whether for
the students or the faculty, or any other services which educational
institutions ordinarily carry out themselves but may obtain as
outsourced services from any other person, including services
relating to: admission to such institution, conduct of examination,
catering for the students under any midday meals scheme
sponsored by Government or transportation of students, Sfaculty or
staff of such institution;

7.3 Reading the above definition, [ am of the opinion that Auxiliary
educational services refer to services that support the main
educational activities provided by an educational institution. These
include services such as transportation and catering among others.
However, it is important to note that the aforesaid entry no. 9 of the
Notification No. 25/2012-ST dated 20.06.2012 has been substituted
vide the Notification No. 06/2014-ST dated 11.07.2014 and the

entry no. 9 reads as under:

"9. Services provided,-




8.

F.No. GAPPL/COM/STP/4291/2023-Appeal

(a) by an educational institution to its students, faculty and staff:
(b) to an educational institution, by way-of;-
(i) transportation of students, Saculty and staff:

(ii) catering, including any mid-day meals scheme sponsored by the
Government;

(iti) security or cleaning or house-keeping services performed in such
educational institution; (iv) services relating to admission to, or
conduct of examination by, such institution;":

After careful consideration of the submissions made by the

appellant and upon perusal of the relevant provisions of law and

supporting documents, it is observed that the appellant's services to

CEPT University and Anant National University does not fall within

the ambit of exempted services provided to educational institutions
as per the Notification No. 06/2014-ST dated 11.07.2014. Hence the

appellant is held liable to pay service tax along with interest and

penalty.

0.

Moreover, while going through 26AS for the F.Y. 2015-16, I

find that the appellant has received the amount of Rs. 3,33,816/-

from Arya Architects under Sectin 194(c) (payment to contractor)

'

and 1921(5)(payment from professional service) of Income Tax Act,
AR

1961.‘; Tl__"lliS. )a*;no,unt does not fall in negative list. Hence the

appelle'{‘nj:. is held Jiable to pay service tax along with interest and

penalty.

10.

In view of the above discussion, the order is upheld.

11, odier st g ﬁﬁﬁﬁﬁﬁﬁﬂ?ﬂ?ﬁﬁﬁﬂﬁ%ﬁ%%% ]

The appeal filed by the appellant stands disposed of in above

terms.
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F.No. GAPPL/COM/STP/4291/2023-Appeal

FR SUEdT, TgHaTdre
By RPAD / SPEED POST

To,

M/s. Sandeep Paul, G-718,
Sabri Apaartment,

Nehru Park Vastrpur,
Ahmedabad-380015

Copy to
1 The Pr1n01pa1 Chief Commissioner, Central GST, Ahmedabad Zone

)
2) The Principal Commissioner, CGST, Ahmedabad South
3) The Deputy/Assistant Commissioner, CGST, Division VI, Ahmedabad
South
4) The Supdt.(Systems) Appeals Ahmedabad, with a request to upload on
Website,

/‘3{ Guard File

6)  PA file
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